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MEMORANDUM
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In this insurance coverage dispute, the plaintiffs are
Specialty Surfaces International and its wholly-owned subsidiary,
Enpire and Associates. Under the nanme "Sprinturf” the plaintiffs
manuf acture and sell "vertically-draining synthetic athletic
playing fields.” Several fields were installed for the Shasta
Uni on School District in California, but problens devel oped and
the School District sued the plaintiffs, anmong others, in
California state court alleging that the drainage systens failed,
rendering the fields unusable.

Upon being sued, the plaintiffs demanded that the
def endant, Continental Casualty Co., provide a defense under a
conprehensive general liability (CA) insurance policy.
Continental initially refused to defend, but agreed to do so
under a reservation of rights after the School District filed an
amended conplaint in the California litigation asserting clains
of negligence (the initial conplaint only set forth breach of
contract clainms). The plaintiffs have noved for partial summary

judgnent on their claimfor counsel fees expended before



Conti nental began defending; Continental has filed a cross-notion
for summary judgnent on the entire conpl aint.

Prelimnarily, the parties disagree about whether
Pennsyl vania or California |aw applies. The factors articul ated

in HHomersmth v. TIG Insurance Co., 490 F.3d 220 (3d Cr. 2007),

point to Pennsylvania | aw (the named insureds are domciled in
Pennsyl vani a, the policy was negotiated and delivered in
Pennsyl vania, the insured risks are spread throughout the
country, etc.). At oral argunment, counsel for the plaintiffs

referred to Section IV(7) of the policy, which provides that

“this insurance applies ... [a]s if each Naned Insured were the
only Naned Insured; and . . . [s]eparately to each insured
agai nst whomclaimis nmade or ‘suit’ is brought.” The plaintiffs

contend that because Enpire is a California corporation and only
performs work in California, California | aw should apply. Wre
Enpire al one, without Specialty Surfaces, sued in the California
litigation, this argunment woul d have nore weight. But no case

| aw of which I am aware woul d support the idea of applying
different lawto the clains of the two plaintiffs, and

consi dering both together, Pennsylvania |aw has the cl oser

connection to the policy. See Photonedex, Inc. v. St. Paul Fire

& Marine Ins. Co., 2008 WL 324025 at *15 (E.D. Pa. Feb. 6, 2008)

(Yohn, J.).
Under Pennsylvania |law, Continental is not obliged to

defend or indemify the plaintiffs in this instance. The CCG
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policy requires Continental to:

pay those suns that the insured becones |egally
obligated to pay as damages because of "bodily injury,”
or "property damage" to which this insurance applies.
W will have the right and duty to defend the insured
agai nst any "suit" seeking those damages. However, we
will have no duty to defend the insured agai nst any
"suit" seeking damages for "bodily injury" or "property
damage" to which this insurance does not apply. W
may, at our discretion, investigate any "occurrence"
and settle any claimor "suit" that may result.

Policy at 8§ 1, § 1(a).

The policy provides coverage only when a suit is

brought for (as relevant here) property danage that was the
result of an occurrence, which is defined as "an accident,
i ncl udi ng continuous or repeated exposure to substantially the
sanme general harnful condition.™ Policy at 8 V, § 13. Accident
is not defined. The policy excludes coverage for danage to
"Your Product" and "Your Wbrk" as follows:

Thi s i nsurance does not apply to:

k. Damage to Your Product

"Property danage" to "your product” arising
our of it or any part of it.

L. Danmage to Your Work

"Property danmage" to "your work" arising out
of it or any part of it and included in the
"product s-conpl et ed operations hazard."

Thi s exclusion does not apply if the damaged
work or the work out of which the danage

ari ses was performed on your behalf by a
subcontract or

Policy at 8 1, 1 2.



Reading the policy and the relevant |aw, i ncluding

three recent cases applying Pennsylvania |aw —- Kvaerner Metals

Di vision of Kvaerner U.S., Inc. v. Commercial Union |Insurance

Conpany, 908 A 2d 888 (Pa. 2006); MIllers Capital |nsurance Co.

v. Ganbone Brothers Devel opnent Co., 941 A 2d 706 (Pa. Super. C

2007); and Nationwi de Mutual Insurance Co. v. CPB International,

Inc., No. 08-2089 (3d Gir. Apr. 14, 2009) — it is reasonably
clear that a breach of contract cannot be classified as an
occurrence. All of the clainms in the California litigation,

i ncludi ng the negligence clains, are based on all egations of

faul ty workmanship and failure to conply with the contract
docunents, which are not accidents, regardl ess of which of the
wor k perfornmed by various contractors and subcontractors suffered

damage. See Erie Insurance Exchange v. Abbot Furnace Conpany,

2009 PA Super. 88 (Pa. Super. C. May 13, 2009). Under

Pennsyl vania | aw, then, Continental has no duty to defend or to
indemmify. Wthout any obligation under the policy, the

def endant cannot have acted in bad faith or in breach of its duty
of good faith and fair dealing.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
Ful | am Sr. J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SPECI ALTY SURFACES ) ClVIL ACTI ON
| NTERNATI ONAL, INC., et al. )
V.

CONTI NENTAL CASUALTY CO. NO. 08-2089

ORDER

AND NOW this 21t day of May 2009, upon consideration
of the cross-notions for sunmmary judgnment and the argunents of
counsel

| T 1S hereby ORDERED t hat:

1. Plaintiffs’ Mtion for Partial Sunmary Judgnent is
DENI ED.

2. Defendant’s Motion for Summary Judgnment is GRANTED.

3. Plaintiffs’ Mdtion to Conpel is DI SM SSED AS MOOT.

4. JUDGVENT | S ENTERED I N FAVOR OF Def endant,
CONTI NENTAL CASUALTY CO., and AGAINST Plaintiffs, SPECI ALTY
SURFACES | NTERNATI ONAL, | NC., doi ng busi ness as SPRI NTURF, | NC.

and EMPI RE AND ASSOCI ATES, | NC.

BY THE COURT:

[s/ John P. Fullam
Ful | am Sr. J.




